Ten years ago in these very pages, Charles Shanor and Marc Miller argued that then president Bush should use the constitutional pardon power to mitigate harsh crack cocaine sentences.
1 At that time, a 100-to-1 powder-crack ratio defined cocaine sentencing under both mandatory statutory minimums and the Federal Sentencing Guidelines, meaning that a defendant who sold 500 grams of powder cocaine would get the same sentence as one who sold just five grams of crack cocaine. Shanor and Miller were right then, and their argument is even more right now. The 100-to-1 ratio is gone from both statute and guideline, replaced by a more rational 18-to-1 ratio through the Fair Sentencing Act of 2010. 2 That Act, however, was not retroactive to those already serving crack sentences under the former 100-to-1 ratio, creating a glaring unfairness that most likely can be remedied only through presidential action under the pardon power.
Our purpose here is not only to point out this opportunity but also to suggest a systemic approach President Obama could use to bring some measure of fairness to those who remain in prison under the effects of the nowrejected sentencing law for crack cocaine offenses. This suggestion is based on President Ford's thorough and broad examination of more than 21,000 people who petitioned for clemency for offenses related to the draft during the Vietnam War.
3 Although Shanor and Miller discussed other models, such as President Kennedy's quiet commutation of several sentences under the Narcotics Control Act of 1956, the Ford approach is the one that would best allow President Obama to address the over-sentencing of crack convicts in 2011. Such systemic action would not only address a very serious issue of justice (the over-sentencing of crack) but also help to restore the public's sense that the pardon power can be used in an open, principled, and rational way.
I. The Matter of Timing
Ten years ago, when Shanor and Miller urged a commutation fix to the crack-powder disparity, such a use of the pardon power risked being seen as a near-total undermining of the (then) present and future law that established mandatory minimums under the 100-to-1 ratio. Conceivably, this move would have required the administration to maintain a steady stream of commutations for the foreseeable future, because judges continued to follow the law that was in force under the 100-to-1 ratio, only to have those sentences revised by the executive.
The posture of the law is much different now. Because Congress has reformed the mandatory minimum and the guidelines have been amended, commutations would only need to clear out existing cases (provided that commutations altered terms of imprisonment to what they would be under the new law, calculating sentences under an 18-to-1 ratio). Once that process was completed, systemic commutation addressing the issue could end-in other words, the project would be completed.
Moreover, systemic commutations at this point would not conflict with the expressed policy wishes of any of the three branches of government (save Congress's rejection of retroactivity for the change in the crack-powder ratio). The Obama administration advocated for crack law reform nearly from inauguration, and in fact sought a more dramatic change to a 1-to-1 ratio. 4 Congress, in passing the reform bill unanimously, sent the clear message that the 100-to-1 ratio represented an injustice. Finally, district court judges overwhelmingly condemned the 100-to-1 ratio as inappropriate.
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II. The Advantage of systemic Pardons
Sadly, it hardly bears mentioning that among the constitutional powers people care about, the pardon power has fallen into a state of disrepute-the drunk uncle in the corner no one wants to look at. President Clinton embarrassed himself with a rash of pardons at the end of his second term that seemed at best irrational, and President George W. Bush hardly used the power at all. 6 As Prof. Berman has accurately described it, "Many, if not most, Americans now likely associate the clemency power with cronyism and scandal, and few have reason to understand the noble and sensible goals that the Framers sought to further by guaranteeing this power to the President in the Constitution." 7 Among academics and the public, the recent paucity of pardon activity combined with its connection to political payoffs has led to the (largely correct) perception that the pardon power has not been used in a principled way. Thus, the pardon power is in need of a clearly principled use in discrete cases, at the same time that hundreds of men and women remain in prison under sentencing laws that all three branches of government have condemned. Through a systemic use of the pardon power to commute the sentences of those who have been over-sentenced for crack offenses, one action can both address the crack injustice and begin the process of reidentifying the constitutional power of the pardon with principles the nation is willing to embrace.
Such a systemic use of the pardon power would be consistent with a purpose that the framers of the constitution recognized: the mitigation of laws that simply proved too harsh once set into operation. Alexander Hamilton described exactly this use in The Federalist:
Humanity and good policy conspire to dictate, that the benign prerogative of pardoning should be as little as possible fettered or embarrassed. The criminal code of every country partakes so much of necessary severity, that without an easy access to exceptions in favor of unfortunate guilt, justice would wear a countenance too sanguinary and cruel. 8 The question, then, becomes what systemic approach might be best to address the nonretroactive crack cases. Among the several possible approaches to systemic commutation that Shanor and Miller described, two examples from past presidents rise to the top in the current context.
First are the commutations President Ford gave to Vietnam-era draft evaders. To accomplish this massive goal, Ford impaneled a presidential clemency board, which hired staff and reviewed thousands of petitions in just one year, granting about 90 percent of them. 9 President Kennedy took a second and distinct approach in reviewing a rash of especially harsh narcotics sentences. Whereas Ford engaged in a broad, fast, and relatively public process, Kennedy did little to announce his actions. As set out in the following section, the Ford approach would best address the unjust crack sentences that have outlived the actions of the Fair Sentencing Act of 2010.
III. The Ford Approach
President Ford used a presidential clemency board to implement his clemency program for Vietnam draft evaders, because he wanted every application to be reviewed individually. Commutation options ranged from an immediate pardon to twenty-four months of community service. The board also had the option to deny clemency, an alternative that it used much less often. 
A. Board structure and Background
Ford established the Presidential Clemency Board on September 16, 1974 , with Executive Order 11803, and the Board was only in existence until September 15, 1975-precisely one year. The Board initially consisted of nine members, but it was expanded to eighteen members approximately six months into the project because of the large workload. 11 As revised, the eighteen-member Board consisted of five lawyers and thirteen nonlawyers. 12 While the Board was in session, it reviewed approximately 21,500 applications and submitted a total of 14,514 recommendations for clemency to the President. 13 In order to split the workload more efficiently, the eighteen-member Board heard cases in three-member panels. In addition, the Board employed approximately 400 staff attorneys to handle most of the ground-level file reviews. Eventually, the caseload became so heavy that the three-member panels could spend an average of only four minutes on each case. 14 It is important to note that this Clemency Board was created and operated outside of the Department of Justice (DOJ)
15 Some astute observers of the commutation process urge that such a powerful group acting outside of the DOJ is exactly the mechanism needed today, 16 especially effective for addressing a national issue such as crack sentencing.
B. The Commutation Application Review Process
The Ford process began with an application for a commutation or pardon. Upon receiving the application, a staff attorney would prepare a summary of the case based on official records, the application, and any communication with the applicant. 17 The applicant was then given a thirtyday period to comment on his case summary. 18 After this thirty-day period, the case summary was submitted to Board members for study, 19 and then the cases would be reviewed by three-member panels of the Board.
Staff reporters spent an average of four to six hours preparing a case to present to the Board. The staff attorneys calculated a baseline and identified which mitigating and aggravating factors the Board might apply; however, the ultimate decision still rested with the Board.
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C. The Board's Considerations
In order to create consistency in the cases in which clemency was granted, the Board developed something of a formula. First, the Board calculated a baseline reduction in sentence using the applicant's initial sentence, his time in jail, and other factors. 21 Three months were deducted for every month of confinement. The baseline was further reduced by one month for every court-ordered alternative service, probation, or parole previously served. 22 After calculating the baseline, the Board considered mitigating and aggravating factors to determine the appropriate amount of clemency, if any. When mitigating factors outweighed aggravating factors, the alternative service assignment would be reduced below the baseline. Conversely, the service assignment could be increased above the baseline if aggravating factors outweighed mitigating factors. 23 A total of twelve aggravating factors and sixteen mitigating factors were published in the Federal Register. 24 One of the Board's important developments was the Clemency Law Reporter, which enabled Board precedents to form a type of common law. 25 What began as a staff paper illustrating how the Board was applying its mitigating and aggravating factors eventually evolved into a guide to Board precedents and an internal forum for staff-prepared articles on issues of professional concern. 26 The Reporter included specific definitions of the aggravating and mitigating factors, as well as factual applications of these factors from previous cases. Staff attorneys were instructed to follow the Reporter in making preliminary designations of mitigating and aggravating factors in each case as a guide for Board members.
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D. Internal Review Process
Beyond the guidelines in the Clemency Law Reporter, the Board set up an elaborate review process up to ensure consistency. Several different internal review processes were used. First, each Board member could refer any panel judgment to the full Board for reconsideration-an option that was used only in about 3 percent of the cases. 28 Also, staff attorneys were instructed to flag cases they believed to be inconsistent with Board precedents. A specially trained team, and then the Board chairman, reviewed these cases. The Chairman could then ask the full Board to reconsider a particular case if he saw fit. 29 Another review mechanism was a computer system called STAREDEC, which would flag cases that grossly deviated from other cases with similar aggravating and mitigating circumstances. Once the system flagged a case, a staff legal analysis team studied the summary for each case to determine whether the Board's judgment had reasonable justification. The staff attorneys would then filter through the STAREDEC cases and refer select cases to the chairman, who could then refer them to the full Board for reconsideration. 30 The final step of internal review came after President Ford approved the Board's case recommendations. The Board sent each applicant a worksheet identifying the specific mitigating and aggravating factors that the Board had identified in his case, and he would be informed about his right to appeal the commutation. By this time the Board had disbanded, so the DOJ Clemency Office reviewed these appeals. However, the Clemency Office applied the Board's precedents when reconsidering the cases. 31 The operation of the Clemency Board was not very expensive. In 1975, processing each case cost approximately $700; a total of approximately $8 million was spent for the entire program. 32 The funds were drawn from the President's Contingency Fund. 33 The Department of Justice budget in 1975 was approximately $2,137,675,000. 34 Thus, even if the funds had come out of the DOJ budget in 1975, the costs of the Clemency Board would have been just 0.374 percent of the DOJ budget.
IV. The kennedy Approach
In contrast to the very large numbers of draft evaders President Ford addressed, President Kennedy faced a different sort of challenge. The 1956 Narcotics Control Act had set strict mandatory minimum sentences for a number of drug-related offenses, a situation that produced lengthy terms for some defendants who were perceived to be of low culpability. 35 The 1956 Act was widely seen as overly tough, and most of its mandatory sanctions were repealed in 1970. 36 During the Kennedy years, the attorney general's annual reports increasingly reflected the use of the pardon power to commute the sentences of many of those serving time under the 1956 Act. 37 This state of affairs culminated with the 1964 report, which revealed that the Director of the Bureau of Prisons had been directed to send out a call to wardens to identify cases for possible commutation, and that " [f] or the first time there is a policy of attempting to systemically review cases which may be deserving of commutation."
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In contrast to the Ford approach, President Kennedy's method kept review of the petitions within the DOJ, using the cloak of secrecy available there. Because it was carried out by existing staff, Kennedy's program addressed only a tiny fragment of the number of cases that Ford's Clemency Board considered. 39 At first glance, President Kennedy's quiet approach seemingly has three potential benefits relative to the Ford plan in addressing crack sentences. First, it is cheaper. Second, it is easier in that it does not require the creation of a body of experts outside of the DOJ. Third, it does not invite the same level of public scrutiny that a broader, more public plan would. Ultimately, though, each of these benefits is illusory.
Because it simply could not address as many cases, the Kennedy approach would ultimately be more expensive than the Ford method if one figures in prison costs of those who would remain incarcerated. Furthermore, although keeping the process inside the DOJ would be simpler, this approach is more likely to raise suspicions than the creation of an outside board, which would probably increase credibility provided that the board was carefully chosen; one lesson from President Ford's program is the importance of choosing respected national figures to lead such a project. Finally, in an era of aggressive and often outlandish political attacks, nothing is actually secret in Washington. Those who are critical of President Obama are as likely to trumpet the supposed sin of commutation whether it is committed under cover or in the open. Given that transparency will be achieved willingly or not, boldness seems more in the character of a principled leader.
V. Benefits of the Ford Approach
As those who lived through the period well remember, the United States was greatly divided about what to do with the more than 100,000 draft evaders and draft deserters from the Vietnam era. A large group of Americans thought that granting unconditional amnesty to these groups of people was the nation's best solution to healing the wounds from Vietnam. 40 Of course, many people considered any form of break for draft evaders to be a slap in the face to all of those who served in Vietnam. It is fair to say that, although successful, the Ford program had detractors both in the general public and in Congress. 41 The political situation President Obama faces is not terribly different from the one President Ford faced. Certainly, convicted crack dealers are not popular figures warranting great sympathy in U.S. culture, but one should remember that draft dodgers were demonized to at least an equal degree in the 1960s and 1970s. Certainly, President Ford proceeded to lose his next election, but it wasn't because of his commutations, given whom he lost that election to: Jimmy Carter, who did one better than Ford and offered draft evaders an amnesty.
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In sum, the benefits offered by a Ford-style clemency board to address holdover crack cases outweigh the possible costs. Such a bold initiative would accomplish several goals at once. First, it would systemically and thoroughly address a national problem with troubling racial implications. Second, it would begin the important project of once again establishing the exercise of the pardon power as a legitimate part of the President's job, by showing how that power can be used in a consistent, principled way to achieve an important public policy objective.
Finally, using the pardon power systemically to fix the over-sentencing of crack convicts would make real the Obama administration's commitment to offer something new in the field of criminal law. 43 If there is a time and a place for hope and change, it is now, and in that place where Americans languish in prison under sentences that no Congressperson saw fit to defend, which the President has condemned, and which judges abhor. 
